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The Treaty of Lisbon has attracted much scholarly attention. It has deeply changed the 

institutional basis of the European Union and, according to Article 1, paragraph 2 of the Treaty on 

European Union,
1
 marked “a new stage in the process of creating an ever closer union among the 

peoples of Europe.” One of the important alterations concerns the status of fundamental rights in 

primary European Union law. Before December 1, 2009, European fundamental rights, unlike 

fundamental freedoms,
2
 were a judicial creation of the European Court of Justice (E.C.J.). The 

E.C.J. “[drew] inspiration”
3
 from comparisons between the constitutional traditions common to 

the Member States, the European Charter of Fundamental Rights (E.C.F.R.),
4
 and international 

treaties, notably the European Convention of Human Rights (E.C.H.R.).
5
 Although substantially 

these sources remain the basis of European fundamental rights, a significant difference post-

Lisbon is their new binding character. The E.U. architecture of fundamental rights is now based 

on three pillars.
6
 However, these are not separate, but interconnected. This interaction between a 

European catalog of fundamental rights and the reception of fundamental rights from the 

constitutional traditions common to the Member States reflects the Union’s dual nature and its 

dual basis of legitimacy.
7
 After a brief overview of the three pillars of European fundamental 

rights in Part I, Part II will analyze the provisions on the interpretation of the E.C.F.R. as the 

center of interaction of the different legal sources. Part III will give a short outlook. 

I. THE EUROPEAN UNION’S NEW FUNDAMENTAL RIGHTS ARCHITECTURE  

With the entry into force of the amendments introduced by the Lisbon Treaty, the E.C.F.R., in a 

slightly modified version, has become a binding part of E.U. primary law; though the Charter was 
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E.C.F.R.]. 
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not actually incorporated into the Treaties the amendments, it shall have the same legal value as 

they have.
8
 Thus, the fundamental rights of the E.C.F.R. have been put on an equal footing with 

the E.U. fundamental freedoms even with respect to the codification. This builds on recent E.C.J. 

case law holding that European fundamental rights might not only justify restrictions of 

fundamental freedoms, but can even limit the extent of the respective freedom as an “inherent 

limitation.”
9
 In any case, the E.C.F.R. has become more visible, and its scope of application 

extended, since the jurisdiction of the E.C.J. now also covers the area of the former third pillar 

(police and judicial cooperation in criminal matters) which means that this is area is now subject 

to judicial control on the basis of the fundamental rights.
10

 However, substantively, no significant 

expansion of fundamental rights is intended.
11

 This is evident from the preamble of the E.C.F.R., 

which states that the Charter reaffirms the (existing) rights. Of particular importance are the 

special rules on the scope and interpretation of the Charter in its Title VII. 

The E.C.H.R. will have an important status within the Union’s fundamental rights architecture. 

First, Article 6, paragraph 2 T.E.U. stipulates the European Union’s accession to the 

E.C.H.R. The necessary amendment of the E.C.H.R. has been reached with the long-pending 

ratification of Protocol No. 14 to the E.C.H.R.
12

 by the Russian Federation, and has come into 

force on June 1, 2010. The new Article 59, paragraph 2 E.C.H.R. will state: “The European 

Union may accede to this Convention.” Joining the E.C.H.R. would bind E.U. institutions directly 

to the Convention. Previously, citizens could only indirectly apply to the European Court of 

Human Rights (E.Ct.H.R.) against the execution or implementation of Community law by the 

Member States. Concerns regarding international law may arise as a result of the accession, in so 

far as the E.C.H.R. also includes member States’ obligations of active protection 

(Schutzpflichten), whose fulfillment is not within the competences of the European 

Union.
13

 Second, the E.C.H.R. already indirectly influences European Union law, as is discussed 

in the Part below. 

In addition to the aforementioned, Article 6, paragraph 3 T.E.U. guarantees the existing, 

unwritten body of fundamental rights. Before the entry into force of the Treaty of Lisbon, the 

E.C.J. recognized European fundamental rights as an “integral part of the general principles of 

law,” which were also binding on the Union’s institutions.
14

 In this context in particular, the 

constitutional traditions common to the Member States (common constitutional traditions) and 

the E.C.H.R. are important.  Article 6, paragraph 3 T.E.U. shows that the E.C.F.R. (and the 
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E.C.H.R., after the stipulated accession) does not replace the existing body of fundamental rights, 

but rather complements it.
15

 However, more interesting than the rather general statements in 

Article 6, paragraphs 1 and 3 T.E.U. is probably the determination of the role of the common 

constitutional traditions within the framework of the E.C.F.R. as it is laid out in Article 52 

E.C.F.R. This will be the focus of the analysis below. 

II. INTERPRETING THE EUROPEAN CHARTER OF FUNDAMENTAL RIGHTS 

Interpreting the E.C.F.R. is a complex task.
16

 Article 52 E.C.F.R., which governs the 

interpretation of the Charter, is a mirror image of the interrelation of the three pillars of European 

fundamental rights in the Treaty. However, the starting point for interpreting the E.C.F.R. is 

Article 6, paragraph 1, subparagraph 3 T.E.U., which (1) refers to Title VII of the Charter, and (2) 

demands “due regard” to the explanations of the E.C.F.R. Convention’s Praesidium,
17

 although 

the latter have no binding effect and only serve as a “tool of interpretation intended to clarify the 

provisions of the Charter.”
18

 Title VII contains, in particular, rules on the field of application
19

 as 

well as the scope
20

 and interpretation
21

 of Charter rights. 

The first purpose of Article 52, paragraph 3, sentence 1 E.C.F.R. is to create coherence between 

the E.C.F.R. and E.C.H.R. by stipulating that those Charter rights which correspond to E.C.H.R. 

rights shall have the same “meaning and scope” as those rights of the E.C.H.R., including the 

interpretation in the E.C.H.R.’s Protocols and in the E.Ct.H.R. case law.
22

 Sentence 2, however, 

shows that this coherence only forms a minimum protection. The E.C.F.R. might still go further 

and provide for a higher level of protection. 

While Article 52, paragraph 3 E.C.F.R. thus refers to the horizontal (international law) 

relationship between the E.C.F.R. and E.C.H.R., Article 52, paragraph 4 E.C.F.R. concerns the 

vertical dimension towards the fundamental rights of the Member States. According to the 

wording of Article 52, paragraph 4 E.C.F.R. fundamental rights, in so far as they result from the 

common constitutional traditions, shall be interpreted “in harmony with those traditions.” This 

illustrates that consistency between the E.C.F.R. and the fundamental rights of Article 6, 

paragraph 3 T.E.U. shall be reached.
23

 Therefore, the interpretation of a Charter right requires 

determining whether a corresponding fundamental right is part of the common constitutional 

traditions and, if so, what content those traditions provide for this right. The purpose is not to find 
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19  Article 51 E.C.F.R. 
20  Article 52, paragraphs 1–2, 5–6 E.C.F.R. 
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23  Id. at 34. 
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a “lowest common denominator.” Rather, the E.C.F.R. aims at establishing a high standard of 

protection.
24

 This corresponds to the expressions of previous E.C.J. case law.
25

 

Prior to the new Article 52, paragraph 4 E.C.F.R., taking into account the common constitutional 

traditions or international treaty obligations was a subordinated method of interpretation and only 

used by the E.C.J. if the standard methods would not yield a definite result.
26

  Article 52, 

paragraph 4 E.C.F.R. now stipulates that in so far as the E.C.F.R. recognizes fundamental rights 

resulting from common constitutional traditions, these rights shall be interpreted “in harmony 

with those traditions.” Unlike Article 52, paragraph 3 E.C.F.R., paragraph 4 does not allow a 

higher level of protection. Instead, the focus is on the “harmony” of the interpretations. It is 

therefore necessary, first, to clarify whether in the common constitutional traditions a 

fundamental right corresponding to the Charter right to be investigated exists. If this is not the 

case, then Article 52, paragraph 4 E.C.F.R. has no further implication and the meaning of the 

Charter right has to be determined through the usual methods of interpretation. On the other hand, 

if such a corresponding right does exist, the following situations need be distinguished: (1) If the 

analysis of the common constitutional traditions shows that the fundamental right clearly does (or 

does not) have the assumed meaning, the interpretation of the Charter right must be in accordance 

with this result. “Harmony” in this case is to be understood as equality of results. (2) If, however, 

the analysis of the common constitutional traditions does not yield a clear result with regard to the 

interpretation in question, but instead leads to a number of possible answers, then the usual 

methods of interpretation are applied to determine the Charter right’s meaning. In the latter case, 

the content of the constitutional traditions only sets a framework which the further interpretation 

may not exceed or fall below. In this case, due to the lack of a clear outcome, “harmony” cannot 

be understood as equality of results, but rather as avoidance of contradiction within the identified 

range of possible outcomes. 

It is not always easy to determine when the common constitutional traditions have a certain 

meaning. Thus, Article 52 E.C.F.R. (intentionally or unintentionally) gives the E.C.J. 

considerable leeway in the interpretation. In the past, the E.C.J. simply stated that the 

constitutional traditions had the respective right in common (or that they did not). In light of the 

goal of a high standard of protection, it is clear that it does not matter whether a particular right is 

in place in all Member States’ constitutions.
27

 On the other hand, the ECJ has also rejected the 

idea of a maximum standard derived from the protection available in any Member State.
28

 

Furthermore, the notion of the constitutional traditions of the Member States is also broader than, 
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for example, the reference to the Member States’ constitutions in Article 53 E.C.F.R. Therefore, 

in a particular case it can be quite uncertain whether the E.C.J. will recognize a certain right in the 

common constitutional traditions and, more importantly, what content this right might have. The 

existing case law in this regard seems to apply a kind of common-sense determination rather than 

a clear procedure.
29

 For example, it remains unclear whether it might be sufficient to analyze only 

a selection of Member States (and, if so, which States). To increase predictability, it might be 

desirable for the Council and the European Parliament or the E.C.J. to concretize the procedure 

for determining the content of the common constitutional traditions. However, a purely 

mechanical counting process of Member States laws would certainly not be appropriate. 

III. OUTLOOK  

From a practical point of view, it remains to be seen whether the E.C.J. will engage at all in a 

differentiated analysis of the different sources of fundamental rights under Article 6 T.E.U. and 

explicitly state the different outcomes or whether, with regard to the substantial coherence of the 

three pillars of fundamental rights,
30

 it will follow its more recent case law and apply an overall 

consideration of the E.C.F.R., E.C.H.R., and constitutional traditions common to the Member 

States. In any case, the consideration of the Member States’ constitutional traditions might be 

understood as an expression either of European “unity in diversity” and the idea of subsidiarity, 

or of Member States’ resistance to a comprehensive principle of priority in favor of E.U. law and 

to the extension of the Union’s competences. The fundamental debate about the relationship 

between the Union and the Member States will continue. The caveats in the Lisbon decision of 

the German Federal Constitutional Court,
31

 and the United Kingdom’s, Poland’s, and the Czech 

Republic’s opposition expressed in the Protocol on the Application of the E.C.F.R., are only a 

few examples of the inherent tensions the “ever closer union” has to face. 

 

                                                      
29  Cf., e.g., Case C-222/84, Johnston v. Chief Constable of the Royal Ulster Constabulary, 1986 E.C.R. 1651, ¶¶ 

2, 18 (holding that effective judicial control is “a principle which underlies the constitutional traditions common to the 

Member States”); Case C-85/87, Dow Benelux v. Comm’n of the European Communities, 1989 E.C.R. 3137, ¶¶ 4, 28 

(recognizing a fundamental right to the inviolability of the home with respect to “private dwellings of natural persons” 

but not buildings owned by enterprises due to “not inconsiderable divergences between the legal systems of the 

Member States in regard to the nature and degree of protection afforded to business premises”). 
30  Cf. Pache & Rösch, supra note 6, at 521. 
31  Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] June 30, 2009, 123 Entscheidungen des 

Bundesverfassungsgerichts [BVerfGE] 267 (F.R.G.). 


